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Rule 21.5

UTAH RULES OF CRIMINAL PROCEDUKU

Rule 21.5. P r e s e n t e n c e investigation reports; Restitution.
(a) Presentence investigation reports shall be completed by order of the
court as provided in Utah Code Sections 77-18-1 and 64-13-20. Presentence
reports shall either be physically removed from the case file and kept in a
separate storage area or retained in the case tile in a sealed envelope marked
"Controlled."
(b) Full disclosure of the presentence investigation report shall be made to
the prosecutor, defense counsel, or the defendant if the defendant is not
represented by counsel, unless disclosure of the presentence report would
jeopardize the life or safety of third parties. At least three working days in
advance of the scheduled sentencing date, the Department shall provide a copy
of the presentence investigation report to the court, and to the defendant's
counsel or the defendant if not represented by counsel, and the prosecutor. The
presentence report shall also be made available to prosecutors, defense counsel
and t h e defendant at the court on the date of sentencing. In cases where a
party or a party's counsel notifies the court clerk, in writing, that the
presentence investigation report is the subject of an appeal, the clerk shall
include the sealed presentence investigation report as part of the record.
(c) Restitution.
(c)(1) The presentence investigation report prepared by the Department of
Corrections shall include a specific statement of pecuniary damages as
provided in Utah Code Section 77-18-1(4). This statement shall include, but
not be limited to, a specific dollar amount recommended by the Department of
Corrections to be paid by the defendant to the victim(s).
(c)(2) In cases where a specific dollar value is not known, and is not an
accumulating amount, e.g. continuing medical expenses, the court may continue the sentencing. If sentencing occurs, iz shall be done with the concurrence of defense counsel/defendant and the prosecutor and an agreement shall
be reached as to how restitution shall be determined. In no instance shall the
restitution amount be determined by the Department of Corrections without
approval of the court, defendant, defense counsel and the prosecutor. If the
parties disagree about the restitution amount, a restitution hearing shall be
scheduled.
(Added effective November 1, 2003.)
Repeals. — Former Rule 21.5, establishing
procedure for pleas claiming mental illness or

insanity, was repealed effective January 1,
1996. For similar provisions, see § 77-16a-103.

Rule 22. Sentence, j u d g m e n t and commitment.
(a) Upon the entry of a plea or verdict of guilty or plea of no contest, the
court shall set a time for imposing sentence which shall be not less than two
nor more than 45 days after the verdict or plea, unless the court, with the
concurrence of the defendant, otherwise orders. Pending sentence, the court
may commit the defendant or may continue or alter bail or recognizance.
Before imposing sentence the court shall afford the defendant an opportunity to make a statement and to present any information in mitigation of
punishment, or to show any legal cause why sentence should not be imposed.
The prosecuting attorney shall also be given an opportunity to present any
information material to the imposition of sentence.
(b) On the same grounds that a defendant may be tried in defendant's
absence, defendant may likewise be sentenced in defendant's absence. If a
defendant fails to appear for sentence, a warrant for defendant's arrest may be
issued by the court.
(c) Upon a verdict or plea of guilty or plea of no contest, the court shall
impose sentence and shall enter a judgment of conviction which shall include
the plea or the verdict, if any, and the sentence. Following imposition of
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sentence, the court shall advise the defendant of defendant's right to appeal
and the time within which any appeal shall be filed.
(d) When a jail or prison sentence is imposed, the court shall issue its
commitment setting forth the sentence. The officer delivering the defendant to
the jail or prison shall deliver a true copy of the commitment to the jail or
prison and shall make the officer's return on the commitment and file it with
the court.
^^
(e) The court may correct an illegal sentence/or ja sentence imposed in an
illggal manner, at any time.
" r~~ ~~
—
'tfX Upon a~verdict or plea of guilty and mentally ill, the court shall impose
sentence in accordance with Title 77, Chapter 16a, Utah Code. If the court
retains jurisdiction over a mentally ill offender committed to the Department
of Human Services as provided by Utah Code Ann. § 77-16a-202(l)(b), the court
shall so specify in the sentencing order.
(Amended effective January 1, 1995; January 1, 1996.)
Cross-References. — Pre-sentence investigation, § 76-3-404.
Rules of evidence inapplicable to sentencing

and probation proceedings, Rule 1101, U.R.E.
Suspending imposition of sentence and placing defendant on probation, § 77-18-1.

NOTES TO DECISIONS
Advising defendant of right to appeal.
Appellate review.
Delay reasonable.
Illegal sentence.
Jurisdiction.
Res judicata.
Sentences.
—Habitual offenders.
—Indefinite suspension of sentence.
Sentencing hearing.
—Continued hearing.
—Evidence.
Delinquency record.
Polygraph examination.
Presentence report.
—Presence of counsel.
—Presence of defendant.
-Time.
Continuance for defendant.
Waiver.
IIUlVCl
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Statements before sentencing.
—Defendant.
—Duty of court.
Validity of conviction.
Cited.
Advising d e f e n d a n t of r i g h t to a p p e a l .
Trial court's failure to again advise defendant
of his right to appeal at sentencing was harmless error where trial court had informed him of
such right at the trial and aft or the verdict, ar.d
he did not object to the timeliness of the court's
advice. Crowe v. State, 649 P.2d 2 (Utah 1982'.
Appellate review.
Subdivision (e> of this rule permits the court
of appeals to consider the legality of a sentence
even if the issue is raised for the first time on
appeal. State v. Brooks, 908 P.2d 856 (Utah
1995).
Subdivision (e) of this rule does not allow an
appellate court to review the legality of a sentence when the substance of the appeal is not a
challenge to the sentence itself, but to the

underlying conviction. State v. Brooks, 908 P.2d
856 (Utah 1995); State v. Finlayson, 2000 UT
10, 994 P.2d 1243.
The appellate court's ability under this rule
to consider the legality of a sentence even if the
issue is raised for the first time on appeal
obviates the need for an appellant to show plain
error in asserting, on appeal, an unpreserved
claim that the sentence imposed by the trial
court was illegal. State v. Wanosik, 2001 U T
App 241, 31 R3d 615, aff'd, 2003 UT46, 79 R3d
937.
Defendant was convicted of securities fraud
and money laundering, but he had not yet been
sentenced; because Utah R. Crim. P. 22(c) provided that there was no final order to appeal
until a sentence had been entered, the court
dismissed defendant's appeal. State v. Walker,
2002 UT App 290, 55 P.3d 1165.
Delay reasonable.
Rule 22(a), like its predecessor statutes, is to
be read as directory, not jurisdictional. A delay
in sentencing was reasonable where sentencing
was continued due to defendant's request t h a t a
pre-sentence report be prepared by an agency
with no potential bias against defendant, and
so that defendant could be present for his
sentencing. State v. Tyree, 2000 UT App 350,17
P.3d 587.
Illegal s e n t e n c e .
A district court may reassume jurisdiction to
correct an erroneous and void sentence, irrespective of the time limits. State v. Lee Lim, 79
Utah 68, 7 P.2d 825 (1932).
Defendant must first ask the trial court to
correct his sentence if he believes that it has
been imposed in an illegal manner. State v.
Brooks, 868 P.2d 818 (Utah Ct. App. 1994),
affd, 908 P.2d 856 (Utah 1995).
Jurisdiction.
Because an illegal sentence is void, the court
does not lose jurisdiction over the sentence

76-3-201. Definitions -- Sentences or combination of sentences allowed - Civil penalties Hearing.
(1) As used in this section:
(a) "Conviction" includes a:
(i) judgment of guilt; and
(ii) plea of guilty.
(b) "Criminal activities" means any offense of which the defendant is convicted or any other
criminal conduct for which the defendant admits responsibility to the sentencing court with or without
an admission of committing the criminal conduct.
(c) "Pecuniary damages" means all special damages, but not general damages, which a person
could recover against the defendant in a civil action arising out of the facts or events constituting the
defendant's criminal activities and includes the money equivalent of property taken, destroyed, broken,
or otherwise harmed, and losses including earnings and medical expenses.
(d) "Restitution" means full, partial, or nominal payment for pecuniary damages to a victim, and
payment for expenses to a governmental entity for extradition or transportation and as further defined in
Title 77, Chapter 38a, Crime Victims Restitution Act.
(e) (i) "Victim" means any person who the court determines has suffered pecuniary damages as a
result of the defendant's criminal activities.
(ii) "Victim" does not include any coparticipant in the defendant's criminal activities.
(2) Within the limits prescribed by this chapter, a court may sentence a person convicted of an
offense to any one of the following sentences or combination of them:
(a) to pay a fine;
(b) to removal or disqualification from public or private office;
(c) to probation unless otherwise specifically provided by law;
(d) to imprisonment;
(e) on or after April 27, 1992, to life in prison without parole; or
(f) to death.
(3) (a) This chapter does not deprive a court of authority conferred by law to:
(i) forfeit property;
(ii) dissolve a corporation;
(iii) suspend or cancel a license;
(iv) permit removal of a person from office;
(v) cite for contempt; or
(vi) impose any other civil penalty.
(b) A civil penalty may be included in a sentence.
(4) (a) When a person is convicted of criminal activity that has resulted in pecuniary damages, in
addition to any other sentence it may impose, the court shall order that the defendant make restitution to
the victims, or for conduct for which the defendant has agreed to make restitution as part of a plea
agreement.
(b) In determining whether restitution is appropriate, the court shall follow the criteria and
procedures as provided in Title 77, Chapter 38a, Crime Victims Restitution Act.
(5) (a) In addition to any other sentence the court may impose, the court shall order the defendant to
pay restitution of governmental transportation expenses if the defendant was:
(i) transported pursuant to court order from one county to another within the state at
governmental expense to resolve pending criminal charges;
(ii) charged with a felony or a class A, B, or C misdemeanor; and
(iii) convicted of a crime.
(b) The court may not order the defendant to pay restitution of governmental transportation
expenses if any of the following apply:
•<!>

(i) the defendant is charged with an infraction or on a subsequent failure to appear a warrant is
issued for an infraction; or
(ii) the defendant was not transported pursuant to a court order.
(c) (i) Restitution of governmental transportation expenses under Subsection (5)(a)(i) shall be
calculated according to the following schedule:
(A) $75 for up to 100 miles a defendant is transported;
(B) $125 for 100 up to 200 miles a defendant is transported; and
(C) $250 for 200 miles or more a defendant is transported.
(ii) The schedule of restitution under Subsection (5)(c)(i) applies to each defendant transported
regardless of the number of defendants actually transported in a single trip.
(d) If a defendant has been extradited to this state under Title 77, Chapter 30, Extradition, to resolve
pending criminal charges and is convicted of criminal activity in the county to which he has been
returned, the court may, in addition to any other sentence it may impose, order that the defendant make
restitution for costs expended by any governmental entity for the extradition.
(6) (a) In addition to any other sentence the court may impose, the court shall order the defendant to
pay court-ordered restitution to the county for the cost of incarceration in the county correctional facility
before and after sentencing if:
(i) the defendant is convicted of criminal activity that results in incarceration in the county
correctional facility; and
(ii) (A) the defendant is not a state prisoner housed in a county correctional facility through a
contract with the Department of Corrections; or
(B) the reimbursement does not duplicate the reimbursement provided under Section 64-13c-301 if
the defendant is a state prisoner housed in a county correctional facility as a condition of probation
under Subsection 77-18-1(8).
(b) (i) The costs of incarceration under Subsection (6)(a) are:
(A) the daily core inmate incarceration costs and medical and transportation costs established under
Section 64-13c-302; and
(B) the costs of transportation services and medical care that exceed the negotiated reimbursement
rate established under Subsection 64-13c-302(2).
(ii) The costs of incarceration under Subsection (6)(a) do not include expenses incurred by the
county correctional facility in providing reasonable accommodation for an inmate qualifying as an
individual with a disability as defined and covered by the federal Americans with Disabilities Act of
1990,42 U.S.C. 12101 through 12213, including medical and mental health treatment for the inmate's
disability.
(c) In determining the monetary sum and other conditions for the court-ordered restitution under
this Subsection (6), the court shall consider the criteria provided under Subsections 77-38a-302(5)(c)(i)
through (iv).
(d) If on appeal the defendant is found not guilty of the criminal activity under Subsection (6)(a)(i)
and that finding is final as defined in Section 76-1-304, the county shall
reimburse the defendant for restitution the defendant paid for costs of incarceration under Subsection (6)
(a).
^ (7) (a) If a statute under which the defendant was convicted mandates that one of three stated
minimum terms shall be imposed, the court shall order imposition of the term of middle severity unless
there are circumstances in aggravation or mitigation of the crime.
(b) Prior to or at the time of sentencing, either party may submit a statement identifying
circumstances in aggravation or mitigation or presenting additional facts. If the statement is in writing,
it shall be filed with the court and served on the opposing party at least four days prior to the time set for
sentencing.
(c) In determining whether there are circumstances that justify imposition of the highest or lowest
term, the court may consider the record in the case, the probation officer's report, other reports,
including reports received under Section 76-3-404, statements in aggravation or mitigation submitted by
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the prosecution or the defendant, and any further evidence introduced at the sentencing hearing.
\.
(d) The court shall set forth on the record the facts supporting and reasons for imposing the uppers
J or lower term.
C
\
(e) In determining a just sentence, the court shall consider sentencing guidelines regarding
C
aggravating and mitigating circumstances promulgated by the Sentencing Commission.
)
-——(8) If during the commission of a crime described as child kidnapping, rape of a child, object rape
of a child, sodomy upon a child, or sexual abuse of a child, the defendant causes substantial bodily
injury to the child, and if the charge is set forth in the information or indictment and admitted by the
defendant, or found true by a judge or jury at trial, the defendant shall be sentenced to the highest
minimum term in state prison. This Subsection (8) takes precedence over any conflicting provision of
law.
Amended by Chapter 280, 2003 General Session
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